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Republic of the Philippines

SENATE
Manila
BLAS F. OPLE
Senator
FOREWORD

Since the labor laws of the country were codified in the Seventies during my incumbency as Labor Secretary, the
Labor Code has undergone a series of revisions both by acts of the legislature and by executive fiat. Taken with
the numerous labor and social legislations bearing upon the field of labor and employment as well as the myriad
rules implementing the Labor Code and related laws, the subject could be utterly confusing and rather
complicated.

Through the years, it has been noted that only very few annotations and commentaries have been written on the
Labor Code. This is unfortunate considering its significance and impact on the lives of millions comprising the
backbone of our nation. This book by Atty. Joselito Guianan Chan is certainly a welcome addition to the sparse
bibliography on the Labor Code.

Like a master craftsman, Atty. Chan has carefully sifted through the maze of existing and old laws, rules and
regulations and other executive issuances and jurisprudential precepts, to “‘separate the grain from the chaff,”” so
to speak, to bring us to the crux of things. He has intricately woven all these materials into a smooth-flowing and
compelling discussion of the current status of the law and its intricacies, correlated with all relevant topics.

In treating the more difficult or doubtful questions of the law, he provides us with incisive analysis and in-depth
discussion of the legal issues at hand, with appropriate reference to the leading and latest judicial precedents,
supplemented with a glimpse of the legislative history of the provisions under consideration, whenever
necessary.

The long years of legal practice and experience of Atty. Chan, both in the courtroom as an advocate of the law,
and in the classroom as professor of law, not to mention his able stewardship of his law firm and skillful
advocacy of his clients’ causes, have no doubt contributed in the formation and crystallization of this
authoritative and comprehensive work.

Indeed, no law library would be complete without a copy of this masterpiece. Students and practitioners will
surely find this book invaluable.

Senate of the Philippines, Manila, 14 August 1996.

P

(Sgd.) BLASF. OPLE

2" Floor, Marbella Manila Bldg., 2071, Roxas Blvd., Manila
Tel. 536-0259



PREFACE
Second Revised Edition, 2009

The first edition of this first volume of my 2-volume series on the Labor Code was
first published in 1997 or about 12 years ago. Its Volume II has already been revised 4
times, the latest of which was issued early this year. Most recent significant
amendatory laws passed by Congress, recent issuances of labor authorities and new
pronouncements of the Supreme Court made the revision of this book imperative and
compelling indeed.

This latest edition is dedicated to the memory of the late Blas F. Ople, the Father of the
Labor Code, the longest-serving Minister of Labor and Employment (19 years), the first
Filipino to be elected President of the International Labor Organization (ILO) at its
60th General Assembly for which he was awarded a Gold Medal of Appreciation, a
distinguished member of the Constitutional Commission which drafted the 1987
Constitution, President of the Philippine Senate (1999-2000) and incumbent Secretary
of the Department of Foreign Affairs at the time of his demise in 2003. Ka Blas
graciously wrote the Foreword to this 2-volme series in 1996. I cannot repay the
precious time he gave up to go over the manuscript of its first edition. Indeed, I am
bound in lasting gratitude.

Joselito Guianan Chan

Chan Robles Law Firm

Philippine Stock Exchange Centre

Exchange Road

Ortigas Center

Pasig City

Metro Manila

June 15, 2009
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LEAVE OR SICK LEAVE OR OTHER FORMS OF SIMILAR LEAVE BENEFITS...452; 11. EFFECT OF
FAILURE TO SHOW PROOF OF PAYMENT OF SERVICE INCENTIVE LEAVE BENEFIT...453; 12.
EMPLOYMENT RELATIONSHIP NOT SUSPENDED DURING THE PERIOD OF SERVICE INCENTIVE
LEAVE OR VACATION LEAVE WITH PAY'...453; 13. OTHER FORMS OF LEAVE UNDER THE LABOR CODE
AND PERTINENT LAWS...455; 14. SERVICE INCENTIVE LEAVE AS PART OF THE RETIREMENT
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BENEFITS...455; 15. RULE ON PRESCRIPTION OF CLAIM FOR SERVICE INCENTIVE LEAVE, DIFFERENT
FROM THE RULE GENERALLY APPLICABLE TO MONETARY CLAIMS...456; 16. COMPUTATION OF
SERVICE INCENTIVE LEAVE PAY OF AN ILLEGALLY DISMISSED EMPLOYEE IS NOT LIMITED TO 3
YEARS...457.
ATEICIE 96, SEIVICE CRAITES. ..ottt iit ettt et et et et et e e e e et e a e e ettt e et e e e e e 458

NOTES AND COMMENTS:

1. COVERAGE...458; 2. DISTRIBUTION OF SERVICE CHARGES...458; 3. FREQUENCY OF
DISTRIBUTION...459; 4. RULE IF SERVICE CHARGE IS ABOLISHED...459; 5. TIPS...459; 6. SERVICE
CHARGE IS NOT IN THE NATURE OF A PROFIT SHARE AND, THEREFORE, CANNOT BE DEDUCTED
FROM WAGE. ..459.
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NOTES AND COMMENTS:
1. PERSON...462; 2. EMPLOYER AND EMPLOYEE...463; 3. AGRICULTURE...463; 4. WAGE...464.
Article 98. APPHCAtION OF TItlE. ... .t et e et e e et e e e 473
NOTES AND COMMENTS:
1. COVERAGE...473; 2. RATIONALE FOR THE LAW...474.
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Article 99. RegioNal IMINIMUM WRGES. .. ... ceuuniiine it ettt et et e e et e e e e e e et e e 475
NOTES AND COMMENTS:
1. MINIMUM WAGE; CONCEPT AND RATIONALE...475; 2. LAWS GRANTING MINIMUM WAGES AND
LIVING ALLOWANCES...476; 3. WAGE FIXING NO LONGER MADE BY LAW BUT BY WAGE ORDERS
ISSUED BY REGION THROUGH THE VARIOUS RTWPB:s...479; 4. EFFECT OF THE CONCEPT OF “EQUAL
PAY FOR EQUAL WORK” ON SALARY DIFFERENCES OCCASIONED BY MANDATED WAGE
INCREASE...479; 5. EMPLOYER’S UNIFORM NATIONAL WAGE STRUCTURE IS ANTITHETICAL TO R.A.
NO. 6727...481; 6. BASIS OF MINIMUM WAGE RATES...481; 7. INTEGRATION OF MONETARY BENEFITS
INTO THE BASIC PAY...481; 8. EQUIVALENT MONTHLY STATUTORY MINIMUM WAGE RATES OF
DAILY-PAID EMPLOYEES...482; 9. FACTORS/DIVISORS IN THE COMPUTATION OF BENEFITS AND
WAGE DEDUCTIONS...483; 10. REGIONAL MINIMUM WAGE RATES...488; 11. MINIMUM WAGE RATES
OF SPECIAL GROUPS OF WORKERS...490; 12. MINIMUM WAGE RATES OF WORKERS OF
CONTRACTORS FOR CONSTRUCTION PROJECTS, SECURITY, JANITORIAL AND SIMILAR
SERVICES...491; 13. WAGE RULES AFFECTING PRIVATE EDUCATIONAL INSTITUTIONS...491; 14.
MINIMUM WAGE RATES OF WORKERS PAID BY RESULTS...501; 15. MINIMUM WAGE RATES OF
HOUSEHOLD OR DOMESTIC HELPERS AND FAMILY DRIVERS...501; 16. MINIMUM WAGE RATES OF
MOBILE AND BRANCH WORKERS...502; 17. EFFECT OF TRANSFER OF PERSONNEL FROM ONE REGION
TO ANOTHER ON APPLICABLE MINIMUM WAGE RATES...502; 18. RECKONING OF UNPAID WAGES OR
WAGE DIFFERENTIALS IN ILLEGAL DISMISSAL CASES...503; 19. EFFECT OF THE REDUCTION OF
WORKDAYS ON WAGES...503.
Article 100. Prohibition Against Elimination or Diminution of Benefits.............cc.vviiiiiiiiii e, 503
NOTES AND COMMENTS:
1. APPLICATION OF ARTICLE 100...503; 2. NON-DIMINUTION PROVISION UNDER ARTICLE 127...504; 3.
APPLICABILITY OF THE NON-ELIMINATION OR NON-DIMINUTION PRINCIPLE IN ARTICLE 100...504;
4. ELIMINATION OR DIMINUTION OF BENEFITS MAY CONSTITUTE DEMOTION OR CONSTRUCTIVE
DISMISSAL...506; 5. COMPANY PRACTICE...507; 6. BONUS...514; 7. THIRTEENTH (13"‘) MONTH PAY...522;
8. FOURTEENTH (14TH) MONTH PAY, FIFTEENTH (lSTH) MONTH PAY AND THE LIKE...541.
Article 101. Payment DY RESUITS. .. ... .. it e et et ettt e e e e e a e 541
NOTES AND COMMENTS:
1. PAYMENT BY RESULTS; NATURE...541; 2. CATEGORIES OF WORKERS PAID BY RESULTS...542; 3.
PAYMENT BY RESULTS ACCORDING TO THE RULES TO IMPLEMENT THE LABOR CODE...542; 4.
PAYMENT BY RESULTS UNDER R.A. NO. 6640 AND ITS IMPLEMENTING RULES...543; 5. PAYMENT BY
RESULTS UNDER R.A. NO. 6727 AND ITS IMPLEMENTING RULES...544; 6. PAYMENT BY RESULTS UNDER
WAGE ORDERS ISSUED BY RTWPBs...545.
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NOTES AND COMMENTS:
1. MANNER AND FORM OF PAYMENT OF WAGES...546; 2. EVIDENCE OF PAYMENT OF WAGES OR
SALARIES AND BENEFITS...546; 3. PAYMENT OF MONETARY CLAIMS; BURDEN OF PROOF...548; 4.
PAYMENT OF SALARIES OF PUBLIC HEALTH WORKERS...549; 5. PENALTY FOR VIOLATION UNDER
THE REVISED PENAL CODE...549.
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NOTES AND COMMENTS:
1. TIME OF PAYMENT OF WAGES...550; 2. TIME OF PAYMENT OF WAGES TO WORKERS PAID BY
RESULTS OR ON TASK BASIS...550; 3. RULE IN CASE OF STIPULATION ON THE TIME OF PAYMENT OF
WAGES IN AN EMPLOYMENT CONTRACT OR CBA OR UNDER COMPANY POLICY OR PRACTICE...550.
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NOTES AND COMMENTS:
1. PLACE OF PAYMENT OF WAGES...550; 2. EXCEPTIONS...550; 3. PROHIBITION ON PAYMENT OF
WAGES IN BARS, MASSAGE CLINICS OR NIGHTCLUBS...551; 4. PAYMENT THROUGH BANKS...551; 5.
PAYMENT THROUGH AUTOMATED TELLER MACHINE (ATM)...551.
Article 105. Direct Payment Of WAGES. .. ... vuuueiit ettt et ettt e et e e e e 552
NOTES AND COMMENTS:
1. DIRECT PAYMENT OF WAGES...552; 2. WAGES OF DECEASED EMPLOYEE...552.
Article 106. CONractor OF SUDCONTIACTON . .. . ... iit ettt it e e ettt e eaes 554
Article 107. Indirect Employer...
Article 108. Posting of Bond... .
Article 109. SOAAry LiabDility. .. ... co.iu e e e ettt et e e s 555
NOTES AND COMMENTS:
1. LABOR CODE PROVISIONS ON CONTRACTUALIZATION...555; 2. OTHER LAWS OR RULES
GOVERNING CONTRACTUALIZATION...556; 3. GUIDING PRINCIPLES...557; 4. COVERAGE...557; 5.
TRILATERAL RELATIONSHIP IN A CONTRACTING/SUBCONTRACTING ARRANGEMENT...557; 6.
PERMISSIBLE OR LEGITIMATE JOB CONTRACTING/SUBCONTRACTING ARRANGEMENT...558; 7.
LABOR-ONLY CONTRACTING...562; 8. TESTS TO DETERMINE THE EXISTENCE OF PEERMISSIBLE OR
LEGITIMATE JOB CONTRACTING/SUBCONTRACTING ARRANGEMENT...562; 9. PERFORMANCE BY A
CONTRACTUAL EMPLOYEE OF ACTIVITIES DIRECTLY RELATED TO THE MAIN BUSINESS OF THE
PRINCIPAL MAKES HIM A REGULAR EMPLOYEE OF THE PRINCIPAL...573; 10. PERFORMANCE BY A
CONTRACTUAL EMPLOYEE OF SPECIFIC SPECIAL OR TECHNICAL SERVICES MAKES THE
ARRANGEMENT A PERMISSIBLE JOB CONTRACTORSHIP/SUBCONTRACTORSHIP...575;  11.
PERFORMANCE BY A CONTRACTUAL EMPLOYEE OF WORK WITHIN OR OUTSIDE OF THE PREMISES
OF THE PRINCIPAL IS NOT MATERIAL IN DETERMINING THE PERMISSIBILITY OF THE
CONTRACTING/ SUBCONTRACTING ARRANGEMENT...576; 12. PRINCIPAL DISTINCTIONS BETWEEN
LEGITIMATE JOB CONTRACTING AND LABOR-ONLY CONTRACTING...576; 13. STIPULATION IN THE
CONTRACT ON NON-EXISTENCE OF EMPLOYMENT RELATIONSHIP BETWEEN THE PRINCIPAL AND
THE EMPLOYEES OF THE CONTRACTOR/SUBCONTRACTOR, NOT CONTROLLING...578; 14.
EMPLOYMENT RELATIONSHIP AND INDEPENDENT CONTRACTING/ SUBCONTRACTING
ARRANGEMENT, DISTINGUISHEDAEIR ;0 cORTERYSIENT, JOINT VENTURE AND JOB CONTRACTING,
DISTINGUISHED...590; 16. PLACEMENT ACTIVITIES UNDER ARTICLES 25 TO 39 OF THE LABOR CODE
DISTINGUISHED FROM JOB CONTRACTING/ SUBCONTRACTING ARRANGEMENT...590; 17.
CONTRACTING ACTIVITIES IN THE CONSTRUCTION INDUSTRY...591; 18. GOVERNMENT AS
CONTRACTOR...592; 19. COOPERATIVES AS CONTRACTORS...592; 20. EMPLOYMENT AND WORKING
CONDITIONS OF SECURITY GUARDS AND SIMILAR PERSONNEL IN THE PRIVATE SECURITY
INDUSTRY...594; 21. PRINCIPAL AS DIRECT OR INDIRECT EMPLOYER...601; 22. LIABILITY OF
PRINCIPAL IN GENERAL...603; 23.  JUDICIAL NOTICE OF VALIDITY OF JOB
CONTRACTING/SUBCONTRACTING ARRANGEMENT...619; 24. WHEN CONTRACTING OUT OF JOB,
WORK OR SERVICE CONSTITUTES AN UNFAIR LABOR PRACTICE...619; 25. TERMINATION OF
EMPLOYMENT OF CONTRACTUAL EMPLOYEES UNDER A LEGITIMATE
CONTRACTING/SUBCONTRACTING ARRANGEMENT...620; 26. TERMINATION OF EMPLOYMENT OF
CONTRACTUAL EMPLOYEES UNDER A LABOR-ONLY CONTRACTING ARRANGEMENT...622; 27.
BURDEN TO PROVE EXISTENCE OF LEGITIMATE CONTRACTING/SUBCONTRACTING
ARRANGEMENT...624; 28. POSTING OF BOND BY THE LEGITIMATE
CONTRACTOR/SUBCONTRACTOR...625; 29. REGISTRATION OF
CONTRACTORS/SUBCONTRACTORS...626; 30. ANNUAL REPORTING OF REGISTERED
CONTRACTORS/SUBCONTRACTORS...628; 31. DELISTING OF CONTRACTORS/SUBCONTRACTORS...628;
32. ENFORCEMENT OF LABOR STANDARDS AND WORKING CONDITIONS...629.
Avrticle 110. Worker Preference in Case 0f BanNKIUPICY . ... ...ouuitiiiiii e 629
NOTES AND COMMENTS:
1. WORKERS PREFERENCE IN CASE OF BANKRUPTCY ...629; 2. EFFECT OF SUSPENSION OF PAYMENT
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NOTES AND COMMENTS:
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5. ATTORNEY’S FEES IN EXCESS OF 10% UNLAWFUL...650; 6. JUDICIAL CONTROL OF ATTORNEY’S
FEES...650; 7. PRINCIPLE OF QUANTUM MERUIT...651; 8. NON-LAWYERS ARE NOT ENTITLED TO
ATTORNEY’S FEES...653; 9. UNION SERVICE FEES...653; 10. ATTORNEY’S FEES DISALLOWED IN CASE
PARTY IS REPRESENTED BY PAO LAWYERS...655; 11. PROHIBITION AGAINST DEDUCTION FOR
ATTORNEY’S FEES IN EMPLOYEES’ COMPENSATION CASES...655; 12. RETAINER FEES...657; 13.
CONTINGENCY FEE ARRANGEMENT...657; 14. ATTORNEY’S FEES AND MORAL DAMAGES...657; 15.
PENALTY FOR VIOLATION OF ARTICLE 111...657.
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PROHIBITIONS REGARDING WAGES. ... .ottt ittt ettt et et e et e e et e e e e e e 658
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NOTES AND COMMENTS:
1. NON-INTERFERENCE BY EMPLOYER IN THE DISPOSAL BY EMPLOYEES OF THEIR WAGES...658; 2.
WAGES NOT SUBJECT TO EXECUTION OR ATTACHMENT; EXCEPTION...658; 3. PENALTY FOR
VIOLATION OF ARTICLE 112...658; 4. PENALTY UNDER THE REVISED PENAL CODE...658; 5. CRIMINAL
PROSECUTION FOR VIOLATION OF THE PENAL PROVISIONS OF THE LABOR CODE ON WAGES, HOW
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NOTES AND COMMENTS:
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ATICIe 115, LIMITATIONS. .. .uuiitiiit ettt e s e e e et e et e n e et e 666
NOTES AND COMMENTS:
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NOTES AND COMMENTS:
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COMPENSATION AND RANK OF SECTORAL REPRESENTATIVES...675; 7. COMMISSION
SECRETARIAT...675.
Avrticle 122. Creation of Regional Tripartite Wages and Productivity BOArds...............cooveueiiiiiiniiiieieiiieeeennn 675
NOTES AND COMMENTS:
1. REGIONAL BOARDS; RATIONALE FOR THEIR CREATION...676; 2. COMPOSITION...676; 3. REGIONAL
BOARD SECRETARIAT...677; 4. POWERS AND FUNCTIONS...677; 5. NATURE OF THE POWER OF RTWPBs
TO ISSUE WAGE ORDERS...677; 6. IMPLEMENTATION OF PLANS, PROGRAMS AND PROJECTS OF
RTWPBs...677; 7. POLICY DIRECTIONS AND PROGRAM THRUSTS : YEARS 2006-2010...678; 8. THE
VARIOUS REGIONS OF THE COUNTRY ...679.
Article 123. Wage Order ..679
Article 124. Standards/Criteria for Minimum Wage FiXing...........ovuuuiiiiiiiiniiiiiteee e 679
NOTES AND COMMENTS:
1. JOINT DISCUSSION OF ARTICLES 123 AND 124...681; 2. AMENDED RULES OF PROCEDURE ON
MINIMUM WAGE FIXING...682; 3. WAGE DISTORTION...696; 4. EXEMPTION FROM WAGE ORDER...704;
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